THE NORMATIVE TERRAIN OF PEOPLE-MAKING

Recent years have witnessed increasing conflicts on the proper constitution of the people. There is widespread disagreement as to whether the people should be understood in national, regional or cosmopolitan terms, and migration has triggered intense debates on the difference between citizens, aliens, migrants and refugees. In political theory, the existence of disagreement usually signals the need for a normative standpoint by which to evaluate conflicting claims. Interestingly enough, the constitution of the people is often said to fall beyond such normative considerations. Most political theorists assume that while law can and should be evaluated in normative terms the people presents a different case. Who “we, the people” are, it is argued, is a matter of factual generation rather than normative justification. In the paper I critically examine the rationale behind this factual turn. First, and in parallel with the constitution of law, I argue that the constitution of the people harbours a tension between positive accounts of people-making, on the one hand, and moral accounts, on the other. The aim is to show that this tension is internal to popular sovereignty, engendered in response to the regress inherent in the attempt to legitimize the people. Second, and accordingly, this suggests that the factual turn does not operate in a normative vacuum. When contemporary theorists assert that the constitution of the people is the outcome of real historical events they are not simply recording a historical fact. In effect, they are defending a positive account of peoplehood. They are making a constitutional claim about its appropriate source of legitimacy. By way of conclusion, I argue that the tension between positive and moral peoplehood calls for a new normative orientation in our thinking on people-making.  
